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-- The MAILING DATE of this communication appears on the cover sheet with the correspondence address » 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.1 36(a). in no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1)E3 Responsive to communication(s) filed on 20 November 2007 . 
2a)D This action is FINAL. 2b)S This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1, 453 O.G. 213. 

Disposition of Claims 

4) S Claim(s) 2-11 and 13-19 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) E3 Claim(s) 2-11 and 13-19 is/are rejected. 

7) Q Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) E3 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
aM AH b)D Some * c)D None of: 

1 .£3 Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. Q Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



Attachment(s) 

1 ) □ Notice of References Cited (PTO-892) ' 4) □ Interview Summary (PTO-41 3) 

2) □ Notice of DraftspersorVs Patent Drawing Review (PTO-948) Paper No(s)/Mail Date. . 

3) □ Information Disclosure Statement(s) (PTO/SB/08) 5 ) □ Notice of Informal Patent Application 

Paper No(s)/Mail Date . 6) □ Other: . 
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DETAILED ACTION 

All of the examiner's suggestions presented herein below have been assumed for examination 
purposes, unless otherwise noted. 

Continued Examination Under 37 CFR LI 14 

1. A request for continued examination under 37 CFR 1.1 14, including the fee set forth in 
37 CFR 1.17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.1 14, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.114. Applicant's submission filed on 1 1/20/2007 has been entered. 

Amendments 

2. This office action is responsive to the claim amendment received on 1 1/20/2007. Claims 
2-11 and 13-19 are pending. 

Claim Rejections - 35 USC § 101 

3. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or 
any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and 
requirements of this title. 

The USPTO "Interim Guidelines for Examination of Patent Applications for Patent Subject 
Matter Eligibility" (Official Gazette notice of 22 November 2005), Section IV.C, reads as 
follows: 
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While abstract ideas, natural phenomena, and laws of nature are not eligible for patenting, methods and products 
employing abstract ideas, natural phenomena, and laws of nature to perform a real-world function may well be. 
In evaluating whether a claim meets the requirements of section 101, the claim must be considered as a whole to 
determine whether it is for a particular application of an abstract idea, natural phenomenon, or law of nature, 
rather than for the abstract idea, natural phenomenon, or law of nature itself. 

For claims including such excluded subject matter to be eligible, the claim must be for a practical application of 
the abstract idea, law of nature, or natural phenomenon. Diehr, 450 U.S. at 187, 209 USPQ at 8 ("application of a 
law of nature or mathematical formula to a known structure or process may well be deserving of patent 
protection."); Benson, 409 U.S. at 71, 175 USPQ at 676 (rejecting formula claim because it "has no substantial 
practical application"). 

To satisfy section 101 requirements, the claim must be for a practical application of the Sec. 101 judicial 
exception, which can be identified in various ways: The claimed invention "transforms" an article or physical 
object to a different state or thing. The claimed invention otherwise produces a useful, concrete and tangible 
result, based on the factors discussed below. 

4. Claims 2-11 and 13-19 are rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter as follows. Claims 2-11 and 13-19 recite the mere 
manipulation of data or an abstract idea, or merely solves a mathematical problem without a 
limitation to a practical application. A practical application exists if the result of the claimed 
invention is "useful, concrete and tangible" (with the emphasis on "result")(Guidelines, section 
IV.C.2.b). A "useful" result is one that satisfies the utility requirement of section 101, a 
"concrete" result is one that is "repeatable" or "predictable", and a "tangible" result is one that is 
"real", or "real-world", as opposed to "abstract" (Guidelines, section IV.C.2.b)). 

Claims 2-11 and 13-19 are rejected under 35 U.S.C. 101 as being directed to non- 
statutory subject matter because the claimed invention is directed to a judicial exception and is 
not directed to a practical applicant of such judicial exception (though the claims produce what is 
considered a useful and concrete result, the claims do not require any physical transformation 
and the invention does not produce a tangible result ). 

MPEP SECTION 2106 (IV)(C)(2)(b)(2) titled "TANGIBLE RESULT" reads as follows: 

...the tangible requirement does require that the claim must recite more than a 35 U.S.C. 101 judicial 
exception, in that the process claim must set forth a practical application of that judicial exception to 
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produce a real-world result. Benson, 409 U.S. at 71-72, 175 USPQ at 676-77 (invention ineligible because 
had "no substantial practical application."). 



and MPEP SECTION 2106 (II)(C) reads as follows: 

As a general matter, the grammar and intended meaning of terms used in a claim will dictate whether the 
language limits the claim scope. Language that suggests or makes optional but does not require steps to be 
performed or does not limit a claim to a particular structure does not limit the scope of a claim or claim 
limitation. The following are examples of language that may raise a question as to the limiting effect of the 
language in a claim: 

(A) statements of intended use or field of use, 

(B) "adapted to" or "adapted for" clauses, 

(C) "wherein" clauses, or 

(D) "whereby" clauses. 

For example, the method of independent claim 1 is directed to the actions of "obtaining" 
and "comparing" which could all be done on a hardware implementation free from any "real- 
world result" as there could exist no real-world application. 

In order to for the claimed product to produce a "useful, concrete and tangible" result, 
recitation of one or more of the following elements is suggested: 

• The manipulation of data that represents a physical object or activity transformed 
from outside the computer. 

• A physical transformations outside the computer, for example in the form of pre 
or post computer processing activity. 

• A direct recitation of a practical application; 

Applicant is also advised to provide a written explanation of how and why the claimed invention 
(either as currently recited or as amended) produces a useful, concrete and tangible result. 
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Allowable Subject Matter 

5. Claims 2-11 and 13-19 would be allowable if rewritten or amended to overcome the 
rejection under 35 U.S.C. 101 , set forth in this Office action. 

6. The following is a statement of reasons for the indication of allowable subject matter: 
Regarding claims 2, 18, and 19, while the prior art teaches the elements of a image 

processing method of making luminance correction on the basis of a luminance histogram 
showing distribution of a luminance level of image data in which an image is expressed by a 
numerical value (claim 2); and an image processing method for discriminating an exposure state 
of image data on the basis of a luminance histogram which indicates a distribution of luminance 
level of the image data (claims 18 and 19), the prior art does not specifically "calculate" a peak 
distance value which indicates a longest distance between peaks in a luminance histogram in the 
case where plural peaks exists, so that plural distances between respective peaks exists. 

The prior art does in fact "include" distances among peaks and/or between the min/max 
of the luminance histogram to determine whether or not the image is a backlight image (among 
other types of images based off of exposure), but the prior art does no specifically "calculate" 
such a distance with the characteristics of it being the longest distance between peaks where 
three of more peaks are present within the luminance histogram, and to use such a calculated 
distance to compare a distribution discrimination value which can discriminate whether a 
distribution deviation of the luminance level exists on a low luminance side or a high luminance 
side in the luminance histogram. 
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Conclusion 



7. 



Any inquiry concerning this communication or earlier communications from the 



examiner should be directed to David P. Rashid whose telephone number is (571) 270-1578. 
The examiner can normally be reached Monday - Friday 8:30 - 17:00 ET. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Vikkram Bali can be reached on (571) 272-7415. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/David P. Rashid/ 
Examiner, Art Unit 2624 



YOSEF KASSA 
PRIMARY EXAMINER 



David P Rashid 
Examiner 
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